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Today modern science and society take a view of mental trouble
quite different from that which prevailed down through the ages. In the
ancient days victims of cerebral disorders were regarded as subhuman;
they were assumed to be possessed of the devil and devoid of spirit,
feeling and the sensibilities of man; they were ostracized from community life. But time has opened the eyes of the sensible world and it
is now recognized that a malady of the brain,so far as spiritand morals
are concerned, is no different from a disease of the liver, except where
dethronement of reason withdraws control over sensory and muscular
control.
Justice Michael A. Musmanno**
INTRODUCTION

duty to explain a proposed
3 ENERALLY, the psychiatrist has soa positive
that the patient has the opportunity

procedure or therapy in lay terms
to ask questions and come to a reasonable understanding of the decision he is
* Consulting Attorney, American Medical Ass'n; former Professor of Law, DePaul
University and Faculty Director, DePaul Law Review; Member, Bar of the United States
Supreme Court, American Academy of Forensic Sciences, The Forensic Science Society
(United Kingdom), Kriminalbiologische Gesellschaft (Germany), Chicago Society of Medical
Jurisprudence, American Society of Criminology, International Society of Criminology.
** Commonwealth ex rel. Edinger v. Edinger, 374 Pa. 586, 590-91, 98 A.2d 172, 174
(1953).
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to make. In other words, the psychiatrist has an obligation to provide sufficient
information understandable to the lay patient so that he can exercise his freedom
of choice intelligently.
In the normal course of treatment, the psychiatrist is expected (1) to explain
his diagnosis and prognosis; (2) to describe in non-technical terms and explain
any unusual hazard or risk of complications that may be inherent in the procedure or therapy he proposes and (3) to explain the results that may reasonably be anticipated, particularly if the prospect for improving the patient's condition is limited. This does not mean that the psychiatrist must discuss with his
patient remote possibilities of disaster if satisfactory results are normally achieved
uneventfully.
Psychiatry is both a science, requiring technical skills, and an art, dependent upon the personal relationship between the psychiatrist and his patient.
In the practice of his art, the psychiatrist can inspire the confidence and tranquility of his patient even under discouraging circumstances. Compliance with
the legal requirement for informed consent need not keep the psychiatrist from
being compassionate in his patient relations. His tone and manner may freely express encouragement and any note of optimism warranted by the patient's circumstances.
The need for an informed consent does not require a departure from common sense standards of medical practice. Actually the psychiatrist's obligation
has been interpreted as a duty to follow the standard of medical practice prevailing among reputable physicians engaged in the medical specialty of psychiatry
regarding the extent and kind of information given to patients under similar
circumstances. It is customary for the conscientious psychiatrist not only to inform but to employ an element of persuasion if this is in the best interests of the
patient, for example where the advantages of treatment clearly outweigh its
risks. But where there is a close or unknown balance between the possible benefits and hazards of an inherently risky procedure, the psychiatrist's influence
should be so tempered as to give the patient greater responsibility in making his
own decision.
Following standard psychiatric practice means also that in exceptional circumstances the patient need not be given the details about his condition or proposed treatment. It may be charitable and customary to avoid a frank explanation of proposed treatment where the patient is so emotionally upset or disturbed
that such an explanation would cause him to decline clearly indicated treatment.
Under these exceptional circumstances, it is advisable that the psychiatrist discuss the situation fully with a close member of the patient's family, or, if none
is available, with a friend who may be concerned about the patient's welfare
and informed regarding his personal affairs. It should be noted that the exception to the need for disclosure to the patient cannot be supported simply on the
basis of the possibility that information necessary to permit an informed consent
might cause the patient to reject recommended treatment. If this position were
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accepted it would practically dispense with the need for informed consent and
thus deprive the patient of the specific right the courts want to protect, i.e.,
the freedom to choose or decline treatment for whatever reason the patient may
have.
Where the psychiatrist has affirmatively misrepresented the nature of, or
has failed to point out the probable consequences of the course of treatment, he
may be subjected to a claim of unauthorized treatment. But this does not mean
that he is under an obligation to describe in detail all of the possible consequences
of the treatment. To make a complete disclosure of all facts, diagnoses and alternatives or possibilities which may occur to him could so alarm the patient that
it would, in fact, constitute bad medical practice and induce the patient or his
representative to either withhold or withdraw consent. There is probably a privilege, on therapeutic grounds, to withhold the specific diagnosis where the disclosure would seriously jeopardize the recovery of a severely depressed patient.
But in the ordinary case there would appear to be no such warrant for suppressing facts; the psychiatrist should, if the circumstances so require, make a
substantially complete disclosure to the patient prior to the treatment or risk
liability in tort. The greater and more numerous the risks, the greater the understanding of such risks the courts will require.
The duty of the psychiatrist to disclose is limited to those disclosures which
a reasonable practitioner of psychiatry would make under the same or similar
circumstances. How he may best discharge his obligation to the patient in this
difficult situation is primarily a question of medical judgment. So long as the
disclosure is sufficient to assure an informed consent, his choice of plausible
courses should not be called into question if it appears, all circumstances considered, that he was motivated only by the patient's best therapeutic interests
and he proceeded as competent practitioners of psychiatry would have done in
a similar situation.
"Caveat emptor"--let the buyer beware-is a legal doctrine that still has
a great deal of support in business matters. Although in one sense the patient
may be regarded as a buyer of psychiatric services,1 the courts place a great
deal of responsibility upon the psychiatrist because of the position of confidence
and trust which he occupies in relation to patients. He is expected to explain his
treatment, anticipated results and unusual risks and at the same time to dedicate
himself to his patient's benefit. This is a legal tight rope for the psychiatrist to
walk-a frank explanation of hazards may so upset an emotional patient that
he will choose the greater risk of declining treatment, and too little explanation
may be grounds for tort liability. The courts have somewhat reduced the hazard
by stating that the psychiatrist need only conduct himself according to the standard prevailing among other reputable practitioners.
1. Cf. Mass. U.C.C. § 2-316(5) (Supp. 1966) (Blood transfusions are not sales.). As
adopted by 1965 Mass. Gen. Laws ch. 106, this provision read in part, "Such blood, blood
plasma or tissue or organs shall not for the purposes of this article be considered commodities
subject to sale or banter [si] . ..."
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Where a patient does not consent to a treatment involving physical contact,
the patient may have a cause of action for assault and battery, in which negligence is not an issue. On the other hand, where a patient consented to a treatment, but the nature and consequences of the risks of the treatment were
improperly or inadequately explained to him, the patient may have a cause of
action for negligence. 2 In such a case the courts take the view that this is primarily a matter of medical art involving principally the question of the proper
conduct of the physician. Therefore the newer, broader and-more importantlymore flexible law of negligence, in which expert testimony is usually needed, is
better equipped to cope with this situation than the law of assault and battery.
I.

HARMFUL CONSEQUENCES OF USE OF CHEMICAL AND

MECHANICAL THERAPY

A.

Negligence

Negligence may be generalized as the failure to exercise that degree of care
which an ordinarily prudent person under similar circumstances would exercise,
the failure resulting in injury.3 Medical malpractice may be defined as an act
or omission of a physician in the treatment of a patient which is considered negligent according to the standard of medical procedure prevailing in the community in which the physician practices and which results in injury to the
patient. 4 Thus negligence, in reference to psychiatric medical practice, is that
conduct which deviates from the nationally recognized professional standards
which should be adhered to and complied with by those in the specialized field
of psychiatry in the diagnosis or treatment of a patient's mental illness through
psychiatric examination, analysis and therapy.
Psychiatric negligence consists of acts either failing to diagnose or cure,
or causing additional suffering to a patient. To justify recovery there must be
persuasive proof that the deviation from professional standards caused or contributed to the patient's present condition. 5 The damages recoverable are for
personal injuries, including the pain and suffering which naturally flow from
the negligent act.'
B.

Res Ipsa Loquitur

Res ipsa loquitur is a legal doctrine meaning "the thing speaks for itself."?
It is a plaintiff's doctrine and is used as an aid in proof, or inference, of negli2. E.g., the matter of informed consent to insulin or electroshock therapy is admirably
stated in Model Form No. 31, entitled Consent to Shock Therapy, in Am. Med. Ass'n.
Medicolegal Forms With Legal Analysis 38-39. The form is reprinted in the Appendix to
this article, infra at 687.
3. See Prosser, Torts 165-75 (2d ed. 1955).
4. Id. at 132, 134; see also Shindell, Law in Medical Practice 53-54 (1966).
5. See generally Siegal, Forensic Medicine 131-72 (1963).
6. See, e.g., Ferrara v. Galluchio, 5 N.Y.2d 16, 152 N.E.2d 249, 176 N.Y.S.2d 996 (1958).
7. Prosser, supra note 3, at 201.
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gence. It is, however, not recognized by name in every state, and is given limited
application in some of the states where it is recognized. 8
1. Essential elements of res ipsa loquitur
Professor Wigmore in 1905 ascribed three essential elements to the doctrine:
(1) The apparatus must be such that in the ordinary instance no injurious operation is to be expected unless from a careless construction,
inspection, or user;
(2) Both inspection and user must have been at the time of the injury
in the control of the party charged;
(3) The injurious occurrence or condition must have happened irrespective of any voluntary action at the time by the party injured. 9
Professor Prosser in 1941 adopted Wigmore's classification, but described the
components of the doctrine somewhat differently.10
The courts of certain states have dispensed with the third component, and
this seems only proper inasmuch as it is really a duplication of the general requirement (even in the absence of res ipsa loquitur) that the patient be free from
contributory negligence to recover.' 1 This general requirement prevails in all
states except those very few recognizing the doctrine of comparative negligence,2
where the third component would not be relevant, and therefore, not required.'
2. Res ipsa loquitur in medical malpractice cases
Within the framework of medical malpractice cases, if the patient is injured
during a surgical operation and, as is usually the case, unable to allege how the
injury occurred inasmuch as he was anesthetized at the time, he may invoke res
ipsa loquitur. But this plea may be -raised only if the following two conditions
are met: (1) it would usually be apparent to a layman that the injury was of the
type that does not ordinarily occur in the exercise of due care' 3 and (2) the
surgeon was in exclusive control of the field, medical equipment and surgical
instruments.
8. See 65A CJ.S., Negligence 1 220.3 and cases cited.
9. 4 Wigmore, Evidence § 2509 (1st ed. 1905).
10. Prosser, Torts 295 (1st ed. 1941):
(1) The accident must be of a kind which ordinarily does not occur in the absence
of someone's negligence;
(2) It must be caused by an agency or instrumentality within the exclusive control
of the defendant;
(3) It must not have been due to any voluntary action or contribution on the part
of the plaintiff.
11. See, e.g., Shaw v. Calgon, Inc., 35 N.J. Super. 319, 114 A.2d 278 (1955) ; New York,
Chic. &St. L. R.R. v. Henderson, 237 Ind.456, 146 N.5.2d 531 (1957).
12. See, e.g., Turk v. H. C. Prange Co., 18 Wis. 2d 547, 119 N.W.2d 365 (1963):
"[Tihis third element of freedom from contributory negligence is not a requirement for
the application of res ipsa loquitur.. . 'Id. at 558-59, 119 N.W.2d at 372 (Italics in original).
13. For example, an injury which almost never happens during the particular type of
surgery involved, in the absence of negligence, such as an eye injury during an appendectomy.
In less obvious cases than these, expert testimony may be essential to make the rarity or
the unrelatedness of the injury apparent.
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A plea of res ipsa loquitur gives rise to an inference of negligence against the
surgeon and remains against him until he is able to come forward and dispel
the inference by a satisfactory exculpatory explanation. 4 The doctrine is simply
a substitute for specific proof of negligence on the part of the medical doctor
which the patient would ordinarily be required to produce.
Thus res ipsa loquitur usually applies in medical malpractice cases only
where a layman is able to say, as a matter of common knowledge and observation, or from the unexplained or unrebutted evidence can draw an inference,
that the consequences of the professional treatment were not such as ordinarily
would have followed if due care had been exercised. 15
Some courts, however, will permit expert medical testimony as well as lay
testimony to establish the foundation for res ipsa loquitur cases, as, for example, in California and Wisconsin. The Supreme Court of California expressed
the view in Farberv. Olkon16 that
the trial court correctly concluded that the opinions of experts are required to evaluate the procedures and hazards of shock therapy in any
particular case and that here neither does the expert testimony directly
show (by the opinion of a competent witness to that effect) that there
was any lack of due care or skill in the conduct of defendants, nor does
the evidence show any combination of facts and expert opinion from
which a layman can draw the inference that the consequences of the
treatment administered to plaintiff were not such as ordinarily, i.e., normally, may follow if due care has been exercised. Accordingly, no basis
for invoking the doctrine of res ipsa loquitur was established. 17
And the Supreme Court of Wisconsin in Fehrman v. Smirl'8 stated:
It is our considered judgment that the instant case is not a proper one
in which to give a res ipsa loquitur instruction which is worded so as to
permit the jury to infer negligence on the part of [the physician] from
any fact of common knowledge possessed by laymen. Although the rule
in a majority of other jurisdictions is otherwise, we are of the opinion
that an instruction embodying the principle of res ipsa loquitur may be
grounded on expert medical testimony in a malpractice case. 19
C.

Chemical Therapeutic Procedures and Malpractice

1. Insulin shock therapy
Dr. Manfred Sakel, an American psychiatrist, deserves credit for introducing
insulin shock therapy for schizophrenia and other mental disorders. The treatment is now widely used in mental hospitals. The method is as follows: By injection of insulin, the patient is put into a state of coma for a given period of
time and then brought out of the coma by the administration of sugar. By this
14.
15.
16.
17.
18.
19.

See, e.g., Siebrand v. Gossnell, 234 F.2d 81 (9th Cir. 1956).
See generally Siegal, Forensic Medicine 165-72 (1963).
40 Cal. 2d 503, 254 P.2d 520 (1953), affirming 246 P.2d 710 (Cal. App. 1952).
Id. at 511-12, 254 P.2d at 525.
20 Wis. 2d 1, 121 N.W.2d 255 (1963).
Id. at 25, 121 N.W.2d at 268.
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treatment, the patient during the coma period is put in a condition in which
psychotherapy can be more effectively used. 20
Insulin shock treatment was involved in Mitchell v. Robinson,2 1 decided
by the Supreme Court of Missouri in 1960. There plaintiff, suffering from a
severe emotional illness, although mentally competent, consulted defendants for
treatment of his emotional disorder. They prescribed combined electroshock and
insulin subcoma therapy. The plaintiff consented to a series of such insulin shock
treatments without having been forewarned of the serious risks involved.2
While undergoing the therapy, the plaintiff suffered a violent reaction resulting
in a multiple fracture of the spine.
In his malpractice action, the plaintiff alleged that the defendants had negligently failed to inform him of the inherent substantial risk of injury even if all
precautions were taken. On appeal by the defendants from a 15,000 dollar verdict for the plaintiff, the Missouri Supreme Court reversed and remanded for
erroneous instructions on another issue, but held that the defendants were under
an obligation to inform the plaintiff of the risks inherent in the proposed therapy.
The Supreme Court of Missouri ruled that: (1) In the absence of an emergency, a patient must be given the option of living with his illness or taking the
treatment and assuming its risks; (2) There was sufficient expert medical testimony to create a jury question as to whether defendants were negligent in not
informing the plaintiff of the possible serious collateral risks of the combined
23
electroshock and insulin subcoma therapy.
This decision stands for the proposition that a psychiatrist has an obligation
to disclose to his patients the risks inherent in proposed therapy and that, for
the patient's consent to protect the psychiatrist from a charge of malpractice,
it must be an informed consent. An uninformed consent is as ineffectual as one
induced by misrepresentation. A breach by the psychiatrist of his affirmative
obligation to inform the patient of risks inherent in proposed therapy renders
the patient's consent, not nugatory so as to constitute a battery, but insufficient
so as to constitute negligence, irrespective of the skill with which the therapy is
administered.
2. Isoniazid acid hydrazide (Compound 100)
Isoniazid acid hydrazide, called Compound 100, an experimental psychiatric drug, was involved in Saron v. State,: 4 a New York Appellate Division decision. The claimant's intestate had entered a state mental hospital as a voluntary
patient upon a diagnosis of schizophrenia. The claimant contended that the hospital was negligent in administering the drug in excessive doses in treating the
20.
21.

8 New Illustrated Medical and Health Encyclopedia 1133 (Fischbein ed. 1964).
334 S.W.2d 11 (Mo. 1960).

22. Defendant's expert introduced evidence that from eighteen to twenty-five percent
of the patients who receive insulin shock therapy incur fractures from convulsions, regardless of the care exercised in giving the treatment. Id. at 13-14.
23. Id. at 19.
24. 24 A.D.2d 771, 263 N.Y.S.2d 591 (3d Dep't 1965).
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decedent's psychiatric disturbance, thereby causing organic brain damage with
resulting pain and suffering. The claimant's medical expert, who had never seen
the decedent, concluded from his examination of the records that the organic
brain damage disclosed on autopsy was caused by the drug.
The court declined to find that the administration of the experimental psychiatric drug constituted negligence or caused pain and suffering. The testimony
as to the allegedly then-known harmful side effects of the drug was equivocal at
best. Also, the opinion of the claimant's medical expert that the prescription of
the drug was contrary to accepted medical practice at the time, because the side
effects were known in 1952, seemed to rest on an article published in England
in November of that year, which apparently reported but a single case. His conclusion that the dosage was excessive seemed to have been refuted by reports
issued subsequent to the decedent's death. Further, he conceded that the brain
damage "could ... have occurred other than with the use of Compound 100."-"0
D.

Mechanical Therapeutic Devices (Electroshock Therapy)

Electroshock therapy "originated in Italy in 1938 and was first practiced in
the United States in 1939 or 1940.' 126 To give electric shock therapy, "two
or more electrodes are placed on the sides of the head and a measured electric
current is passed through the brain. This type of treatment is used in mental
disturbances. The application of electric shock to induce loss of consciousness
has resulted in dramatic improvement for some persons, notably for those suffering severe depression, agitation, depression associated with menopause and cata'27
tonic states of schizophrenia. 1
The passage of electricity through the temple area of the head "creates
violent muscular convulsions throughout the body. These convulsions stimulate
a physical reaction in the body that tends to soothe mental disorders. The highly
technical character of the treatment is fairly evident. Injury is a highly probable
result from the application of the treatment and physicians consider it a calcu28
lated risk."1
Following are three situations involving problems of liability in electroshock
therapy-any one of which any psychiatrist can identify. These situations exemplify the problems of possible malpractice and the responsibilities of the psychiatrist under such circumstances.
The Supreme Court of New Mexico held in Woods v. Brumlop29 that a psychiatrist may be responsible for injuries sustained by a patient from electroshock
treatment, if the evidence disclosed that the patient was misled by false representations that no harm could result from such treatment. The patient testified
that the psychiatrist, in answer to her question, had said that no injury could
25. Id. at 772, 263 N.Y.S.2d at 593.
26. Quinley v. Cocke, 183 Tenn. 428, 439, 192 S.W.2d 992, 997 (1946).
27. 8 New Illustrated Medical and Health Encyclopedia 658 (Fischbein ed. 1964).
28. Comment, 2 Kan. L. Rev. 393 (1954).
29. 71 N.M. 221, 377 P.2d 520 (1962).
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come to her from the therapy, and that she would not have agreed to the therapy
if she had known of the risks. The psychiatrist denied that such representations
had been made and insisted that the risks had been disclosed to the patient. The
patient also claimed that the therapy had impaired her hearing. The judgment
for plaintiff was reversed on appeal and a new trial ordered because the trial
court had refused to strike allegations concerning the impairment of hearing.
Since there was no medical testimony that the electroshock treatment was the
cause of the impairment of hearing, that issue was improperly submitted to the
jury, according to the New Mexico court.
The court, however, ruled that a directed verdict in favor of the psychiatrist
had been properly denied. It stated that the evidence would allow the jury to find
that the psychiatrist had misled the patient. The court held that a psychiatrist
has a duty to disclose to a patient the probable consequences of a treatment
and the dangers inherent in it, so as to afford the patient a reasonable basis on
which to exercise his judgment.
The court did recognize the exceptions to the rule requiring disclosure already discussed,30 and recognized that some courts hold that each patient is to
be treated as a separate problem, but observed that the psychiatrist had not
offered any testimony or requested any instruction to the jury on the question
of whether or not a disclosure of the risk involved would have alarmed an apprehensive patient to the degree that it would be improper medical practice to disclose the risk. The court concluded that although the patient factually consented
to the treatment, the question of whether the psychiatrist falsely informed the
patient that no danger could result from the treatment so as to legally render
insufficient the factual consent was an issue for the jury and upon which there
31
was no need for expert medical testimony.
The Court of Appeals of Kentucky in Wilson v. Lehman,32 in dismissing a
patient's action against psychiatrists for administering allegedly unauthorized
electroshock therapy, held that the patient was presumed to have agreed to the
therapy since she voluntarily submitted to it. Furthermore, since her husband
did not attempt to have the therapy discontinued after he found out that it was
being administered, the presumption was strengthened.
For several years, the patient's family physician had advised her to seek
psychiatric help, but she had refused. While she was hospitalized for pernicious
anemia, the physician again suggested electroshock therapy, and she again refused. However, the physician's hospital records included a notation that the
patient had agreed to return for therapy by a particular psychiatrist if her condition did not improve. About a month thereafter, the patient re-entered the
hospital and was treated by the psychiatrist. The psychiatrist's record disclosed
30.
therapy,
plaintiff
521.
31.
32.

Supra at 650-51. The defendant psychiatrist in this case advised the electroshock
but the treatment was administered by another doctor in a state hospital. The
received a compression fracture of the spine as a result. 71 N.M. at 223, 377 P.2d at
71 N.M. at 228-29, 377 P.2d at 525.
379 S.W.2d 478 (Ky. 1964).
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that the patient had agreed to undergo electroshock therapy if she could remain
on the medical floor of the hospital instead of being moved to the psychiatric
floor. Five electroshock treatments were administered.
The psychiatrist's record contained a notation that the patient still insisted
on remaining on the medical floor, but with the understanding that she would
be transferred to the psychiatric floor if the post-shock confusion made this
necessary. While the psychiatrist was on vacation, another psychiatrist transferred her to the psychiatric floor, administered six more electroshock treatments
and then discharged her.
The patient testified that she remembered nothing about her hospitalization
and could not, therefore, say whether or not she had agreed to the therapy. Her
husband asserted that he had not agreed to the therapy and did not know of it
until she was moved to the psychiatric floor; however, he did not object to continuance of the therapy after he found out that it was being administered.
The Kentucky Court of Appeals said the general rule was that if there is no
evidence of false representation, a patient's consent to electroshock therapy will
be presumed from his voluntary submission to it. In this case, both the records
and the psychiatrists' testimony indicated that consent had been conferred. Thus,
the presumption of consent which arose as a result of the voluntary submission
33
had not been overcome.
The Supreme Court of North Carolina in Stone v. Proctor34 held that published standards for electroshock therapy should have been admitted into evidence
where a psychiatrist acknowledged the accuracy and applicability of the standards. Since such standards were excluded in an action by a patient, the judgment in favor of the psychiatrist was reversed.
The patient had undergone five electroshock treatments. He complained of
severe pain in his lower back immediately following the first treatment. The psychiatrist had administered heat treatments and injections to relieve the pain, but
failed to make a roentgenogram examination. Two days after the patient was discharged by the psychiatrist, he went to another doctor, who discovered a severe
compression fracture of the ninth vertebra. The evidence disclosed that the psychiatrist was familiar with the American Psychiatric Association Standards for
Electroshock Therapy. Among other things, these standards provide, "If the
patient should complain of pain or impairment of function, he should receive a
physical examination, including X-ray, to ascertain whether he has suffered acci35
dental damage."1
The trial court refused to admit the standards and the psychiatrist's familiarity with them in evidence. The North Carolina Supreme Court ruled that since
the psychiatrist acknowledged the authenticity and applicability of this document, approved by the Council of the American Psychiatric Association, to which
33. Id. at 480.
34. 259 N.C. 633, 131 S.E.2d 297 (1963).

35. Amer. Psych. Ass'n, Standards for Electroshock Therapy (e) (1960)

(Emphasis

added.). But see, e.g., Bolan v. Friern Hosp. Mgmt. Comm., [1957] 1 W.L.R. 582.

658
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he belonged, the document was admissible to show that the psychiatrist was familiar with the standards which should have been observed. 36
To recapitulate: The Wilson case repeats the general principle that a patient
is presumed to have given a real, actual consent to electroshock therapy if he voluntarily submits to it. The result reached in Wilson was strengthened by the failure of the husband to stop the treatment when he became aware of it, thus in
some measure ratifying its use. This took the case out of the ordinary psychiatric
treatment realm, where there is usually a distinct practical possibility that the
plaintiff lacks sufficient mental awareness to grant legal consent. Of course the
presumption that the patient legally consented to the therapy is rebuttable and
may be overcome by sufficient contrary evidence offered by the patient.
The Stone case represents the minority rule that if a psychiatrist is alleged
to have violated published standards for electroshock therapy with which he is
admittedly familiar, the standards are material and should be admitted in evidence. The standards must be admitted in evidence to enable the jury to decide
whether or not the psychiatrist violated them. Ordinarily, published medical
opinion is not admissible in evidence to establish applicable standards of medical
care but will be admitted for the purpose of challenging the credibility of a witness. In a few states, this rule has been modified by statute or court decision. 37
The Stone case seems to have placed North Carolina with this minority.
Another important relation of electroshock therapy to malpractice concerns
the use of the doctrine of res ipsa loquitur to help prove negligence. Three cases
-Johnston v. Rodis,38 Farber" and Quinley v. Cocke 4°--discussed the problem
of res ipsa loquitur in electroshock therapy cases. In all three cases the plaintiffs
sought recovery under the doctrine; all three decisions denied the application of
the doctrine to such cases.
In the Johnston case, decided by the District of Columbia Circuit Court, the
plaintiff suffered a fractured arm during the electroshock therapy administered
by the defendant psychiatrist. Her action for damages was predicated upon the
theories of breach of warranty and negligence, with res ipsa loquitur invoked in
aid of the latter claim. Her complaint alleged that when she questioned the psychiatrist concerning his treatments, he advised her "that the treatments as given
by him were perfectly safe."'
The trial court granted the psychiatrist's motion for summary judgment,
ruling that "an expression of opinion on the part of a physician that a particular
[H] e is answercourse of treatment is safe, does not constitute a warranty ....
36.
37.
Adams,
38.
39.
40.
41.

259 N.C. 633,637, 131 S.E.2d 297, 299.
See, e.g., Sanzari v. Rosenfeld, 34 N.J. 128, 167 A.2d 625 (1961); Hazelwood v.
245 N.C. 398, 95 S.E.2d 917 (1957).
251 F.2d 917 (D.C. Cir. 1958).
Farber v. Olkon, 40 Cal. 2d 503, 254 P.2d 520 (1953).
183 Tenn. 428, 192 S.W.2d 992 (1946).
Johnston v. Rodis, 251 F.2d 917, 918 (D.C. Cir. 1958).
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able only for negligence."4 The court held that the negligence claim failed since
res ipsa loquitur was inapplicable.
On appeal the circuit court held: (1) The trial court was correct in ruling
that res ipsa loquitur did not apply:
This doctrine [res ipsa loquitur] is, however, generally restricted to
cases of injuries inflicted by a mechanical apparatus or some other inanimate object within the defendant's exclusive control. It does not
ordinarily apply to cases of injuries caused by the careless act or
thoughtless omission of a human being. It follows, hence, that there is
no sound basis for extending it to actions for negligence against a member of a learned profession. To do otherwise would practically require
him to guaranty success in every case. Such a course would be contrary
to the principles of fairness to the professions and against the best interests of the public. It would cast an undue burden on the medical profession and might place every doctor on the defensive against any disgruntled patient whom he has failed to cure. Consequently, the doctrine of res ipsa loquitur may not be43invoked in an action for malpractice against a physician or surgeon.
(2) A physician's statement that he would cure a disease could seldom, if ever,
be considered as a warranty. (3) But the statement attributed to the psychiatrist,
that shock treatments were "perfectly safe," contained less of prediction and
more of present fact and might properly be found to be a warranty if not qualified in any way. (4) Summary judgment for the psychiatrist should not have
been granted, and the decision below was reversed.
In the Farbercase,44 from the Supreme Court of California, plaintiff suffered a fracture of both femur bones in the course of undergoing electroshock
therapy administered in a mental institution. From the expert medical testimony
it appeared that this result was one of the hazards of such therapy, although
the overall incidence of fractures in such cases was only from one-half to three
and one-half percent. In holding that res ipsa loquitur did not apply, the California Supreme Court said there was no evidence to support an inference of
45
negligence.
40
The Supreme Court of Tennessee said in Quinley:
Now in the instant case the plaintiff introduced no evidence showing a
lack of skill in administering the shock treatment, that he was given an
excessive shock of electricity, or for an unusual length of time. There is
no evidence to show that the treatment given differed in any way from
that which is usual and customary by a skillful practitioner. In a situation of this kind there is manifest need of a "scientific exposition of
the
the subject matter" for the court and jury to clearly understand
47
nature of the treatment, as well as the usual results that follow.
42. Johnston v. Rodis, 151 F. Supp. 345, 348 (D.D.C. 1957).
43. Id. at 347 (Italics in original.).
44. Farber v. Olkon. 40 Cal. 2d 503, 254 P.2d 520 (1953).
45. Id. at 510, 254 P.2d at 525. The language of the court is quoted supra, text accompanying footnote 17.
46. Quinley v. Cocke, 183 Tenn. 428, 192 S.W.2d 992 (1946).
47. Id. at 438-39, 192 S.W.2d at 996-97.
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Thus, the barrier to a court's application of res ipsa loquitur to electroshock injuries is that the psychiatrist can be counted on to introduce expert
testimony that fractures are part of the "calculated risk of the treament" which
involves the entire body-in short, that such accidents happen without negligence.
By analogy, vesicovaginal fistulas do not ordinarily occur following hysterectomies and the recurrent laryngeal nerve is not ordinarily severed during subtotal thyroidectomies. According to the Court of Appeal of Louisiana in Osburn
v. Saltz,48 "The medical evidence of record herein is overwhelmingly to the effect that in a relatively small percentage of such [vesicovaginal-fistula-after-hysterectomy] cases (variously estimated between one and three percent) infection
does occur irrespective of the skill of the surgeon or the care tendered the patient." 49 The Supreme Court of Delaware in Di Filippo v. Preston,50 found "[T]he
undisputed testimony is that injuries of this type [to the recurrent laryngeal
nerve during subtotal thyroidectomies] do occur about two per cent of the time,
irrespective of how careful the surgeon is and irrespective of which surgical technique he adopts." 51 The Supreme Court of Alaska in Patrick v. Sedwickl 2 recently said, "The Lahey paper 53 admits severance of the nerve in one percent of
the uncomplicated and five percent of the complicated thyroidectomies." 54 The
proportions of vesicovaginal fistulas becoming manifest after hysterectomies and
severances of the recurrent laryngeal nerve during subtotal thyroidectomies are
very similar to the incidence of fractures occurring during electroshock therapy. 55
A further analogy is presented by the vesicovaginal fistula cases and severance-of-recurrent-laryngeal nerve cases mentioned involving res ipsa loquiturSilverson v. Weber,"6 decided by the Supreme Court of California in 1962, and
Dees v. Pace,57 decided by the District Court of Appeal of California, and the
Di Filippo and Patrick cases, respectively. In none of these cases was it possible
to apply the doctrine because in none of them was it possible to attribute the
cause of the vesicovaginal fistula or the severance of the recurrent laryngeal
nerve to negligence on the part of the surgeon instead of to some other source.
So the holdings in the Johnston, Farberand Quinley cases find support by analogy
in the Silverson, Dees, Di Filippo and Patrick cases.
Dr. Norman Dobin, a psychiatrist, has explained to the writer 58 that, in
48.
49.
50.
51.
52.

169 So. 2d 687 (La. App. 1964).
Id. at 693.
53 Del. 539, 173 A.2d 333 (1961).
Id. at 548, 173 A.2d at 338.
391 P.2d 453 (Alaska, 1964).

53. The Lahey paper is a medical article from the Lahey Clinic, Boston, Mass.,

by Drs. Altemeier & Culbertson, entitled Thyroidectomy, published in 46 Surgical Clinics of
North America 1215-26 (1966).
54. 391 P.2d at 455.
55. The incidence of the last type of injury has been estimated at 10-40% of the
treatments given. Farber v. Olkon, 40 Cal. 2d 503, 510, 254 P.2d 520, 525 (1953).
56. Cal. 2d 834, 372, P.2d 97, 22 Cal. Rptr. 337 (1962).
57. 118 Cal. App. 2d 284, 257, P.2d 756 (1953).
58. Interview, March 2, 1966, at Dr. Dobin's Chicago office.
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respect to electroshock therapy, present psychiatric practice is to administer
intravenously first, a sedative drug and second, a depressant paralyzing drug
immediately prior to the administration of the electroshock therapy. The effect
of the depressant paralyzing drug is extremely transient. As a precaution against
any adverse effect of the depressant paralyzing agency, the patient is customarily oxygenized.
The overall effects of the sedative agency and the depressant paralyzing
agency are salutary in that the combined effects of these two agencies are the
prevention of convulsion and the reduction of muscular contraction, accomplishing the almost complete elimination of fractures resulting from the electroshock
therapy. While the two new agencies represent two additional elements of slight
risk, this new factor, in the expert opinion of Dr. Dobin, is more than offset by
reduction of the risk of fractures to the point of almost total elimination.
According to the practice of certain hospitals, the two new agencies are
administered by an anesthetist rather than by the psychiatrist. This practice
relieves the psychiatrist of an admittedly small but nevertheless unnecessary part
of his work load and makes for a greater degree of intradisciplinary cooperation.
Under present psychiatric practice, it is customary to administer electroshock
therapy, immediately preceded by the administration of the two new agencies,
not more than three times per week.
The administration of the two new agencies has resulted in the almost complete elimination of the risk of fractures resulting from electroshock therapy.
Consequently, while in the past malpractice litigation in this highly important
and extensive area of psychiatry arose principally where electroshock therapy
was administered in a negligent manner, litigation in the future will probably
arise primarily only when the new precautions described by Dr. Dobin are not
taken. In the latter instances we will know what went wrong and that there
was simply the absence of the exercise of due care as a matter of law.69
II.

NoN-CHEmiCAL AND NON-MECHANICAL PsYCHIAiTRIC THERAPY

Characterizing psychiatric therapy as "non-chemical" excludes insulin coma
and subcoma shock treatment; designating psychiatric therapy as "non-mechanical" excludes electroshock treatment. Non-chemical and non-mechanical psychiatric therapy thus consists of individual and group psychotherapy known as
psychoanalysis. Inasmuch as there are no cases involving group psychoanalytic
treatment in which the psychiatrist is a defendant or in which a private hospital
or sanitarium or the owner thereof0 ° is sued for the wrongful professional conduct
of the psychiatrist, consideration is directed to individual psychoanalytic treatment. Again, since there are no reported cases involving ordinary or "standard"
59. In an interview which the author had on Nov. 15, 1966, with Milton Miller, M.D.,
Professor of Psychiatry in the School of Medicine of the University of Wisconsin, Dr.
Miller expressed the opinion that the use of electroshock therapy will be gradually supplanted
by the use of new "anti-anxiety" drugs. Meprobamate is perhaps the leading example of such
psycho-therapeutic agent.
60. In the case of a public hospital, the "owner" is a state or the federal government
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types of individual psychoanalytic treatment and only one case concerning an
extraordinary or "exceptional" type of individual psychoanalytic treatment, it
is that exceptional type and the case involving it which commands attention.
The facts of the case are as follows: Dr. John N. Rosen, a psychiatrist,
"had developed immediately after World War II a reputation for dramatic success in treatment and cure of schizophrenic patients (those suffering from a serious mental disorder marked by a loss of contact with reality) .'1 His method
has been characterized as "a unique aggressive psychoanalytic technique." 62
Drs. William A. Horwitz, Philip Polatin, Lawrence C. Kolb, and Paul H. Hoch
described the method Dr. Rosen employed in the treatment of thirty-seven cases
of deteriorated schizophrenia as "establishing a substitute protective parental
figure and interpreting the unconscious directly."6 3 Dr. Rosen himself defined
his technique thus: "Each symptom, each remark, every symbol must be untwisted, clear down to its earlier ontogenetic and even philogenetic roots in the
unconscious. Only when the symptom is so clearly unmasked to the patient that
it will no longer serve its purpose, will he be able to relinquish it for a more
sensible way of handling his instinctual drives." 64
Dr. Rosen rejected the usual individual psychoanalytic technique of treating neurotics and attempting to raise their mental level by the method described
in these words by Freud: "The analyzing physician could do no more than discover the unconscious material that was concealed from the patient, put it together, and, at the right moment, communicate it to him." 65 Instead Dr. Rosen
treated schizophrenics rather than neurotics. To bridge the communication gap
in treating persons of this latter, much lower mental level, Dr. Rosen, after
ascertaining his patient's mental level and before attempting to raise that level,
attempted to project himself on the communicable mental plateau of his patient
to establish mental contact and eventually rapport and trust. An unusually low
level might involve extreme manifestations of such opposities as trance or hysteria on the part of the patient and might necessitate, in the exercise of good
medical judgment, physical contact on the part of Dr. Rosen. It would certainly
be presumed at least that Dr. Rosen might touch certain patients from time
to time.
In Hammer v. Rosen,66 decided by the Court of Appeals of New York in
1960, Alice Hammer, suffering from schizophrenia, was treated for some seven
years by Dr. Rosen. She, represented by a guardian ad litem, sued Dr. Rosen
for personal injuries suffered as the result of Dr. Rosen's alleged malpractice.
At the trial, testimony by three of the patient's witnesses indicated that Dr.
61. Lambert & Rheingold, Comments on Recent Important Personal Injury (Tort)
Cases, 28 NACCA L.J. 63, at 144 (1961).
62. Guttmacher & Weihofen, Psychiatry and the Law 75 (1952).
63. Holch, Horwitz, Kolb, Polatin, A Study of Cases of Schizophrenia Treated by
"Direct Analysis," 114 Am. J. of Psychiatry 780 (1958).
64. Rosen, The Treatment of Schizophrenic Psychosis by Direct Analytic Therapy, 21
Psychiatric Q. 3 (1947).
65. Freud, Beyond the Pleasure Principle 18 (1950).
66. 7 N.Y.2d 376, 165 N.E.2d 756, 198 N.Y.S.2d 65 (1960).
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Rosen had physical contact with the patient on a number of occasions. The
patient's evidence was to the effect that the physical contacts complained of were
part and parcel of a continuing course of psychiatric treatment. Dr. Rosen defended on the ground that there was no expert testimony that the acts of battery
with which he was charged constituted improper treatment or malpractice.
The trial court in New York dismissed the malpractice allegation and evidence, and the patient appealed. The Appellate Division affirmed the decision of
the trial court, and the patient again appealed. The New York Court of Appeals
reversed, holding that there was sufficient evidence for the jury to have found
malpractice: "As to ... the defendant's [Dr. Rosen's] arguments-that there
was no expert testimony to support the plaintiff's charge of malpractice-the
simple answer is that the very nature of the acts complained of bespeaks im67
proper treatment and malpractice."
The court of course did not regard the utilization of Dr. Rosen's psychiatric
methodology as a medical question. This, in the opinion of the author, was a
mistake. If the court had considered such utilization as constituting a medical
question, obviously expert opinion would have been necessary and controlling.
It is entirely possible to have and, in Dr. Rosen's case, probable that there
is a mode of psychiatric treatment involving what otherwise should and would
be illegal batteries upon the patient in the absence of the patient's consent thereto. However, the Hammer decision is subject to the criticism that the acts which,
except in special circumstances, should and would constitute illegal batteries upon
the patient without the patient's consent, were here an essential element of a
mode of psychiatric treatment, but were impliedly held by the Court of Appeals
of New York to have constituted illegal batteries. The reference made to Dr.
Rosen's work by Paul Federn, M.D., seems appropriate and prophetic at this
point: "The method 'is a promising and important original contribution. Like
every pioneer he carriedon his work against a good deal of resistance.108 Equally
pertinent is the following observation made by Jule Eisenbud, M.D.: "Dr. Rosen
has absolutely no hostility toward the patient, toward the psychotic patient. This,
I think, is a very important factor. . . . I don't believe that there are many
people who could approach the psychotic with ... the complete absence of hostility . . . that characterizes Dr. Rosen's approach."6 9
The Hammer decision is not a result of the resistance of the law to the techniques of modern psychiatry; it is rather an indication of an appalling lack
of communication between the two disciplines and a consequent lack of mutual
67. Id. at 380, 165 N.E.2d at 757, 198 N.Y.S.2d at 67.

68. 21 Psychiatric Q. 25 (1947)

(discussion of Dr. Rosen's paper, supra note 64 by

Dr. Fadenn) (Emphasis added.).

69. Id. at 32, 33. Other laudatory remarks include those of: Stullitta Schmidberg, M.D.,
who said, "Dr. Rosen is to be admired for achieving results in 37 out of 38 cases"; id. at 34;
and Hyman Spotritz, M.D., whose words were, "I want to compliment Dr. Rosen on his
courage and his deep insight in this field. I feel it requires a great deal of courage, devotion
and sincerity to do this type of work"; id. at 37.
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understanding and appreciation.7" The legal profession as represented by Judge
Stanley Fuld, who wrote the opinion of the highest court in New York in Hamnier, and the medical profession, in the specialization of psychiatry, as represented by Dr. John Rosen, are unfortunately apart in attitude and approach due
to the legal construction and maintenance of a number of "walls of separation."
The Hammer decision is a concrete example of one such unnecessary artificial
barrier. Law cannot much longer resist the scientific inroads of modem psychiatry; it has already felt the need of relying heavily, if not entirely, upon
psychiatry in making determinations of such important issues as legal insanity,
criminal mental incompetency and criminal sexual psychopathy. The impact of
psychiatry upon law, has, on the whole, been salutary. How much longer can
the law accept the benefits of psychiatry without making an accommodation
to fit the needs of the interaction of the two disciplines?
In spite of the benefits Dr. Rosen's work conferred upon individual patients,
upon the practice of psychiatry and, in a larger sense, upon the medical profession and all mankind, he is, in effect, being punished by the law as a result of
the ruling in Hammer. The only justification for this is that an ingredient of his
dynamic psychiatric methodology may have constituted what the law has technically and traditionally regarded as a battery. This schismatic professional relationship between law and psychiatry represented by the Hammer decision is
aptly characterized as follows: "Where society demands punishment and retribution, the psychiatrist seeks to understand causes." 71 "Medical science now knows
a great deal about mental disability and can, therefore, furnish fresh insights
into the medico-legal problems involved.... In view of these new developments,
this is an opportune time to re-evaluate the law to determine to what extent it
is in tune with these new levels of perception and attainment."72 Perhaps the
Hammer decision is a particularly opportune starting point from which the legal
profession might make such a re-evaluation.
III.

INJURY OR DEATH RESULTING FRom FAILURE To RESTRAIN OR
CONTROL PATIENTS

Psychiatrists, both as individual therapists and as owners or managers of
sanitoria and hospitals, have been held liable for injury or death resulting from
failure to restrain or control patients to whom they owed a duty of care and
vigilance.73 This duty owed by the psychiatrist to his patient is to exercise per70. See, e.g., Graser, Psychiatric Criminology: Is it a Valid Marriage? Further Considerations,16 Buffalo L. Rev. 364 (1967).

71. Heller, Some Comments to Lawyers on the Practice of Psychiatry, 30 Temple L.Q.

401, 405 (1957).
72. Lindman & McIntyre, The Mentally Disabled and the Law 14 (1961); see also

Hall, Psychiatric Criminology: Is it a Valid Marriage? The Legal View. 16 Buffalo L. Rev.
349 (1967).
73. See, e.g., Gries v. Long Island Home Limited, 274 App. Div. 938, 83 N.Y.S.2d 728
(1st Dep't 1948) ; Kubas v. State, 198 Misc. 130, 96 N.Y.S.2d 408 (Ct. Cl. 1949), aff'd., 278
App. Div. 887, 104 N.Y.S.2d 856 (4th Dep't 1951).
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sonally, or by means of orders and instructions to hospital personnel, reasonable
restraint and observation.
There are few cases involving malpractice and suicide, since ordinarily the failure claimed is one of lack of watchfulness over the patient
74
in the hospital, and this is a duty of the hospital, not the doctor;
secondly, a doctor is not the insurer of a good result nor must his judgment be correct. It must only be reasonable and in accord with accepted
practice. And of course, there is the factor that most people cannot accept
the irrationality of attributing the behavior of one person to others who
have no control over the acts of another ....
[I] t is obvious that psychiatrists and hospitals are much concerned with the problem of suicide.
Part of this concern and anxiety is based on a feeling of helplessness
in that there is no control, nor predictability
as to what will happen,
75
when, where, how, or by whom."
In a recent interview which the author had with Rigoberto J. Rodriguez,
M.D., a psychiatrist,76 the latter explained that other than in cases involving
extremely violent psychiatric patients where the risk of their harming others is
considered substantial, physical restraints are very seldom used on patients except in connection with transportation to a mental facility, and this at the insistence of the law enforcement officials rather than the psychiatrists. Unusually
violent patients are occasionally restrained in bed by straps holding the left
ankle and the right wrist. When this is done, the patient is checked every fifteen minutes and the restraints are removed three or four times a day. Particularly elderly or weak patients are sometimes restrained to their beds by means
of belts around the abdomen, but only for the purpose of preventing them from
falling out of bed.
A patient diagnosed as possessing pronounced suicidal symptoms is in greattest danger of committing suicide, according to Dr. Rodriguez, when coming out
of his depression, if the depression has been severe. When the patients with suicidal tendencies are hospitalized, 77 the attending psychiatrist puts specific orders
in writing pertaining to the degree of observation and supervision to be exercised by hospital personnel over the patient. He also will orally communicate
such orders to the head nurse, at the same time explaining the orders. Dr. Rodriguez described the policy of the psychiatric ward of the St. Joseph Hospital
in Chicago as to suicidal precautions. An attending psychiatrist will issue an
order for the protection of a patient who has manifested suicidal symptoms.
These orders are of three types, as follows:
74. Allowance must be made for the situation where the psychiatrist owns the hospital.
[Author's footnote.].
75. Perr, Suicide Responsibility of Hospital and Psychiatrist, 9 Clev.-Mar. L. Rev.
427, 432-40 (1960).
76. The interview was held in Chicago, March 29, 1966.

77. An anti-depressant or more correctly stated, a psychic-energizer drug is customarily
administered to a suicide-oriented patient. Most of these drugs are related to the amphetamine group, such as amphetamine sulfate or its less toxic derivatives. They are usually
administered orally, and produce an euphoric effect.
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SP1 . Constant supervision-All glass and other self-destructive items are
removed from the patient's room. A staff member is assigned to the patient every
minute, having him in sight.
SP. Fifteen-minute supervision-Potential suicidal articles are removed
from the immediate environment. A specific staff member is assigned to check
the patient at least every fifteen minutes and be aware of him in between times.
SP3. Altered observation-Each staff member is made aware that the patient is potentially suicidal and responsible for general observation of him. Whenever possible, male patients should be supervised by a male and female patients
should be supervised by a female.
The psychiatrist has an obligation, when a patient is admitted, to designate
which degree of supervision should be exercised.7 8 What is reasonable restraint
or control depends primarily upon the psychiatric condition of the patient. The
three categories of suicidal precautions commend themselves as three standards
of reasonableness to which the psychiatrist should conform; that is, the psychiatrist should order SP., SP or SP3 according to the psychiatric condition of his
patient.
A. SuicidalPrecautionSP,: Constant Supervision
In Kent v. Whitaker,79 a psychiatrist, superintendent of a county hospital,
was found personally liable for the suicide of a hospitalized patient. The court
held that inasmuch as the psychiatrist-superintendent was required by statute
to perform all of the administrative services necessary for the admission and
proper care of patients, he was legally responsible for the negligence of the hospital staff, even though he did not personally direct the care of the patient.
The patient had been admitted as an "attempted suicide" case. She was
left alone in a locked room which could be observed only through a peep hole,
under the care of a nurse who had at least eleven other patients under her supervision. During the absence of the nurse, the patient strangled herself with plastic
tubing used for intravenous feeding.
The Washington Supreme Court ruled in Kent that the psychiatrist-superintendent had a duty to use reasonable care to safeguard the patient from selfinflicted injury or death, and that the jury was justified in finding the psychiatrist liable since he had been warned of her suicidal tendencies.
An interesting case arose in Missouri in which the factual situation was
compared with a similar situation, the earlier, much-publicized death of Secretary
of Defense James Forrestal, who committed suicide by leaping out of his hospital window. 80 The Missouri case is Stallman v. Robinson,81 in which the wid78. The St. Joseph's Hospital classification and terminology is not universally used
in mental hospitals or psychiatric wards. There are other worthwhile classifications. However,
since none of the other classifications seem superior to that of St. Joseph's Hospital, it will
be used by the author in this paper.
79. 58 Wash. 2d 569, 364 P.2d 556 (1961).
80. When such a comparison is made in the courtroom, important evidentiary problems
may result.
81. 364 Mo. 275, 260 S.W.2d 743 (1953).
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ower of the patient brought an action against four psychiatrists who operated
a private hospital or sanitarium for the care and treatment of the mentally ill.
The suit was brought to obtain damages for the death of the patient, who had
previously twice tried to commit suicide. The patient had committed suicide by
hanging or strangling herself with strips of cloth from her nightgown, fastened
to a water pipe in the bathroom. The jury returned a verdict for the plaintiff
and the trial court entered judgment thereon. The psychiatrists appealed, claiming that the trial court erred in permitting the plaintiff's counsel, in the crossexamination of one of the psychiatrists' expert witnesses, to read to the witness
and the jury an article from the Kansas City Star relating to the suicidal death
of Forrestal.8 2 The incident complained of and the reading of the article came
about in this way: The crucial factor in the case was the psychiatrists' vigilance
in safeguarding their patient. The questions, particularly to all the psychiatrists'
witnesses, concerned what had been done or could have been done to prevent
the patient's self-destruction. A psychiatrist had testified for the defendantpsychiatrists and the thrust of his testimony was that the psychiatrists and
their employees could not have done more to safeguard and protect their patient.
At the outset of his cross-examination plaintiff's counsel asked, "Doctor,
it was your testimony that a special nurse would not prevent suicides in all
cases?" 83 The doctor, in answering the question, said, "Yes sir; I firmly believe
that, and I am sure we all realize that all the resources of the United States
Government were exerted in behalf of James Forrestal, and still he jumped out
84
of a hospital window."
It developed that the doctor's information concerning Secretary Forrestal's
case was obtained from the newspaper accounts, particularly the Kansas City
Star. Counsel for the plaintiff produced the Star's account of Secretary Forrestal's
death, in which the psychiatrist in charge of the Secretary's case took full responsibility for its unfortunate termination.85
The Missouri Supreme Court, in upholding plaintiff's use of the article, said:
In the first place the doctor was not content with directly answering the
question, but insisted upon fortifying his answer with this rather devastating volunteered information. The newspaper article was not admissible as evidence of the facts stated therein . . . and it was not
offered for that purpose. The article did refresh the doctor's memory
and since it was the basis of his information demonstrated, as he was
82.
83.

Id. at 283, 260 S.W.2d at 750.
Id. at 284, 260 S.W.2d at 750.

84. Ibid.
85. In the article, the psychiatrist in charge stated that Secretary Forrestal became his

patient on April 2, and "necessary security, screening and a continuous watch were immediately provided for the patient . . . A continuous watch was maintained with the patient
at all times, and one of two specially-trained residents was available in the next room" at
night.
By May 2 it was felt that the Secretary had improved and there was a gradual "lessening of restrictions" and "privileges were gradually extended to the patient." On May 22,
after the special nurses and attendants were discharged from the case, the Secretary jumped
from a window. Ibid.
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forced to admit, that he was mistaken .... The cross-examination, to
this extent, was impeaching. . . . [T]here was no error in its [the
article's] admission in evidence 5 6
The Kent and Stallman cases seem to warrant holding the psychiatrist to
the SP, standard due to the fact that the patient in each case was conceded to
be an "attempted suicide." The care called for by the standard was not provided.
B.

Suicidal PrecautionSP 2 : Fifteen-Minute Supervision

In Mounds Park Hospital v. Von Eye,8 7 an Eighth Circuit case, a patient
instituted an action against three psychiatrists and a private hospital for injuries she sustained when she jumped from a second floor window of the hospital
in which she was being treated by the psychiatrists for mental illness. At the
trial the evidence disclosed that the filed "orders to the nurses regarding the
care of patients, specifically stated that plaintiff should be 'observed closely.' "88
After the trial court dismissed the action against the psychiatrists, holding that
they had complied with the proper medical standard, the jury returned a verdict of nearly 40,000 dollars for the patient against the hospital. Counsel
for the hospital made an alternative motion for judgment notwithstanding the
verdict or for a new trial. The trial court denied the motion on the ground that
the evidence raised a fact question with regard to the negligence of the hospital's
personnel. The hospital appealed. The United States Court of Appeals affirmed
the decision of the trial court, saying,
It is to be noted that the hospital records ... had a special injunction with reference to this patient to the effect that she should be "observed closely." The jury may well have concluded from all the evidence that she was not, at and immediately prior to the time she jumped
from the hospital window, being "observed closely." In fact, she was
not observed at all by the hospital nurses at or immediately prior to
that time.... The defendant hospital had had forty-seven years experience in nursing and caring for psychiatric patients. These nurses were
all experienced in the care of psychiatric patients. They knew, or ought
to have known, that the plaintiff desired to escape. The jury might well
have believed that they did not observe the admonition that plaintiff be
"observed closely," entered on the records of the hospital by the head
nurse on the very day of the accident.8 9
The Von Eye case seems to justify holding the psychiatrists to the SP2
standard because the psychiatrists had ordered that the patient be "observed
closely," rather than the higher degree of watchfulness, i.e., that she be "observed very closely," although the patient was a potential suicide. By ordering
that the patient be "observed closely" the psychiatrists apparently had in mind
(and evidently were understood by the hospital personnel as requiring) a stan86. Ibid.
87.
88.
89.

245 F.2d 756 (8th Cir. 1957), affirming 147 F. Supp. 174 (D.C. Minn. 1956).
Id. at 761.
Id. at 763.
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dard of vigilance commensurate with SP2 . Also, an order that a patient be "observed very closely," had the psychiatrists instead issued such an order, supposedly (hopefully) would have been understood by the psychiatrists and the
hospital personnel to have specified a standard of attention comparable to SP 1.
Indicating standards of observation as "closely" and "very closely" seems
poor psychiatric and hospital practice, especially when compared with the three
SP designations in force at St. Joseph's Hospital in Chicago. There the three SP
designations are defined in writing with sufficient specificity and clarity so as
to exclude the possibility of confusion. The designations "closely" and "very
closely" could easily be confused or be understood as synonymous. If understood
as synonymous by a hospital nurse or attendant and acted upon accordingly,
the resulting injury or death to the patient might very well lead the court to hold
the two designations synonymous.
In the Von Eye case the court agreed with the jury conclusion that the
standard of care specified by the psychiatrists (that the patient be "observed
closely") was not adhered to by the hospital. There seems to be room for criticism
of the psychiatrists even though the court held them blameless. If the psychiatrists had ordered that the patient be "observed very closely," assuming that
the difference between "closely" and "very closely" was known to the head
nurse or nurses to whom such orders are customarily given and to the hospital
attendants and other personnel to whom such orders are in turn transmitted, the
hospital personnel in all probability would have exercised greater watchfulness
and prevented the injuries. The known desire to escape on the part of the
patient would seem to have called for the psychiatrists' ordering the highest
degree of vigilance.
C.

Suicidal Precaution SP,: Altered Observation

In James v. Turner,"0 the patient, a chronic alcoholic who had previously
threatened suicide, was brought to a private sanitarium for mental and nervous
diseases. The two psychiatrists who operated the sanitarium informed the patient's wife and brother that, inasmuch as the patient had not been legally committed, they could not confine the patient. Ten days later, after showing a
marked improvement, the patient was walking on the sanitarium grounds with
an attendant. Suddenly the patient broke away from the attendant, ran to a
water reservoir, climbed up, jumped in, and drowned himself. The jury returned
a verdict for the plaintiff. The defendant psychiatrists made a motion that the
verdict be set aside and the suit dismissed. The trial court granted the motion
and the plaintiff appealed. The Court of Appeals reversed the action of the trial
court whereupon the psychiatrists brought certiorari. The Tennessee Supreme
Court reversed the action of the Court of Appeals and dismissed the suit, holding that the psychiatrists were not guilty of negligence.
The Tennessee Supreme Court said,
90.

184 Tenn. 563, 201 S.W.2d 691 (1941).
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if it be assumed that the institution did have the right to use restraints
and such added precautions as handcuffs or ropes for the safety of the
patient, the record discloses that he had shown some improvement by
his stay at the sanitarium for several days, and it might well be said
that the use of ropes or handcuffs or other restraining forces would
natural progress in regaining his health, both physihave retarded his
cal and mental. 91
The patient here had shown considerable improvement: He had been taken to
town on one or two trips by his wife and had voluntarily gone into a barber shop.
At the time of his unfortunate death, the patient had an attendant with him.
There was no issue as to any negligence on the part of the attendant. The Supreme Court of Tennessee asked:
Can it be said that it was within reasonable contemplation that the
patient would suddenly dash away, climb the tank ladder and end his
life, any more than it can be said that he could have run off and into a
public street or thoroughfare and purposely allowed an automobile to
run over him; or any more than it can be said that it could have reasonably anticipated that he would see a knife or razor hidden or partly
92
hidden in the grass and there suddenly take it and end his own life?
The court concluded that, "these things are possibilities, but not probabilities.
be grounded upon some act of negligence. This
The basis of plaintiff's suit must
93
we fail to find in this record."
In Benjamin v. Havens, Inc.,9 4 a 1962 Washington Supreme Court decision,
the mental ward of the hospital was operated on an "open door" policy and was
restricted to patients who were only moderately disturbed, i.e., those not actively
homicidal or suicidal. The hospital undertook to provide only general psychiatric nursing care. Individual special nursing care, if necessary, had to be provided by the admitting psychiatrist or relatives. It was the policy of the hospital,
in protecting the mental patients, to have a nurse at all times in, or closely
95
observing the main corridor which led to an unlocked outer door
The patient was admitted to the hospital under a diagnosis of "agitated depression, probably involutional in character." Directions were given to "watch
patient" and to administer electroshock therapy. During ten days in the hospital, the patient received five electroshock treatments. Her attitude fluctuated
between depression and sociability. After going to the bathroom preparatory
to retiring, the patient fled down the corridor, through the unlocked door, and
leaped or fell through a hedge down the embankment. At that time, there was
no nurse in the corridor: one was in the patient's room, another on a coffee
91. Id. at 568, 201 S.W.2d at 693. The accuracy of the court's words, written in 1941,
is shown by the fact that direct or mechanical restraints have since been almost totally
abolished for the very reason mentioned.
92. Id. at 569, 201 S.W.2d at 694.
93. Id. at 569, 201 S.W.2d at 694.
94. 60 Wash. 2d 196, 373 P.2d 109 (1962).
95. Id. at 204, 373 P.2d at 114.

BUFFALO LAW REVIEW
break, and a third apparently in an office, from which the corridor was not
observable, making a telephone call. 96
The patient brought suit against the attending psychiatrist and the hospital
for the injuries she sustained. At the trial the patient's husband testified that
he had advised the psychiatrist of previous suicide threats and attempts by the
patient. The psychiatrist denied this and testified that he would not have placed
the patient in this hospital if he had received such information. The case was
submitted to the jury on a theory of professional negligence. The patient's counsel, however, objected on the ground that the only issue was whether or not the
husband had advised the psychiatrist of the patient's suicidal tendencies.
The jury returned a verdict in favor of the attending psychiatrist but
against the hospital. The trial court entered judgment on the verdict in favor
of the psychiatrist but entered judgment notwithstanding the verdict in favor
of the hospital. The patient appealed. The Washington Supreme Court affirmed
the verdict in favor of the psychiatrist on the ground that even if the husband's
testimony had been believed, knowledge on the part of the psychiatrist of the
patient's suicidal tendencies did not create an inference, much less compel a finding, of lack of due care by the psychiatrist.97
The court ruled that although the hospital did not have a duty to furnish
constant care for the patient since the psychiatrist did not order special care
and it had no knowledge of suicidal tendencies, the jury could justifiably have
found negligence on the part of the hospital in failing to have a nurse in the
corridor at the time of the incident. Consequently, the court held that the trial
court erred, (1) in submitting to the jury specifications of negligence embracing
the theory of constant observation, restraint and/or attendance; (2) in granting
the hospital judgment notwithstanding the verdict; and (3) in denying the
alternative motion for a new trial. The case was remanded for a new trial of
the case against the hospital.
The James case seems to warrant the SP., standard. While the patient was
an alcoholic and had threatened suicide previously he had not been legally committed and therefore could not be confined. Furthermore he had displayed a
pronounced improvement prior to his suicide. The SP3 standard of care was complied with by the psychiatrist.
In the Benjamin case the hospital's psychiatric ward was operated on an
"open door" policy, and patients were limited to the moderately disturbed. In
such cases the psychiatrist would not ordinarily be obligated to order individual
special psychiatric nursing care, but in light of the individual circumstances involved in Benjamin such care should have been ordered. It follows that the
psychiatrist was remiss in his duty toward his patient in not having done so.
The Benjamin decision is open to the criticism that it was not properly
presented to the jury. The "individual circumstances" alluded to in the pre96. Id. at 207, 373 P.2d at 116.
97. Id. at 201-02, 373 P.2d at 113.
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ceeding paragraph bear careful consideration. There may very well have been
suicidal tendencies on the part of the patient and knowledge of such tendencies
on the part of the psychiatrist. Furthermore, the number of electroshock treatments would seem to be grossly excessive for the time span within which they
were administered, i.e., one every other day. Such treatment would raise a distinct possibility that even if the patient did not have suicidal tendencies prior
to her admission to the hospital, the excessiveness of the electroshock therapy
could have been productive of dangerous side effects, one of which could have
been suicidal tendencies. 98
D. The Physical Plant as a Factor in Injuries
The attending psychiatrist, who gives orders to the hospital personnel pertaining to observation and control over, rather than to restraint of the patient
must take into account the physical plant with which he must deal.
Even though there are no available statistics relative thereto, it would seem
evident that a rather large number of injuries befall psychiatric patients in the
United States annually. One major contributive factor would appear to be the
very old buildings in which most of the patients are housed. This important explanatory point is developed by Donald W. Hammersley, M.D., Chief of Professional Services of the American Psychiatric Association, as follows:
We do not know of any national collection of the information you
are seeking regarding the number of persons accidentally injured in
mental institutions in the United States annually. The Veterans Administration may collect this information for VA NP hospitals.
We do not know facts about the average age of physical plants occupied by mental facilities. We know that many of the traditional state
hospitals came into being during the Dorothea Dix era in the late
nineteenth centry. One commonly finds a mixture of contemporary and
relatively ancient buildings on the campus of the public mental
hospital. 99
The author wrote the Veterans Administration for such information. He
received a reply from H. C. Kretzschmar, M.D., the Assistant Chief Medical
Director for Management and Evaluation of the Department of Medicine and
Surgery, informing him that the Veterans Administration does not have information "regarding the number of persons accidentally injured in mental hospitals."'100
IV. IMPRoPER COMMITMENT TO A MENTAL INSTITUTION
An important category of cases of alleged psychiatric malpractice involves
actions for false and improper commitment of a person to a mental institution.
Such actions are sometimes based upon a statute or constitutional provision,
98. But see, e.g., Meerloo, Suicide and Mass Suicide 75 (1962).
99. Letter to the author, June 20, 1966.
100. Letter to the author, July 15, 1966.
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but are more often arrived at by a common law action for: (1) malicious prosecution, (2) commitment as an insane person due to wrongful representation of
examination and belief of insanity, (3) faulty psychiatric examination resulting
in commitment, or (4) false imprisonment (illegal detention).
According to Dr. Benjamin H. Kesert, M.D., a psychiatrist, proper medical
procedure dictates that a psychiatrist never, under any circumstances whatsoever, sign a physician's certificate for hospitalization (commitment form) without immediately prior thereto personally conducting an examination of the patient.10 1 This is so even if immediately prior to certification the patient has been
examined by a psychiatrist in whom the certifying psychiatrist reposes the utmost
confidence in respect to medical competence, diagnostic proficiency and professional judgment.
A.

Malicious Prosecution

If a psychiatrist conspires with a patient's relative with design to commit
the patient to an institution because of alleged insanity, and writes to a court
requesting confinement of the patient, is the psychiatrist liable for damages
where the court later finds the patient was not insane and orders him released?
An answer to this frequent query is to be found in Lowen v. Hilton,10 2 a recent
Colorado case where plaintiff brought an action for malicious prosecution against
his brother and a psychiatrist. He charged that they had conspired to institute
lunacy proceedings against him. The plaintiff's brother had signed a petition
and the psychiatrist had written a letter to the judge of the Denver County
Court requesting that a "Hold and Treat Order" be entered authorizing the confinement of the plaintiff in Mount Airy Sanitarium. The plaintiff's brother signed
the verified petition. The petition contained the allegation that the plaintiff had
03
a "thinking disorder, paranoid in nature."'
The county court issued the "Hold and Treat Order" which resulted in
the plaintiff's confinement. Eight days later, on motion of the plaintiff, the county
court entered an order discharging him from custody finding that he was not
"insane, distracted in his mind, nor feeble minded,"' 0 4 that he was "capable of
properly managing and taking care of himself and his property without assistance,"' 0 5 and that it was unnecessary for him to be confined and "it would be
for his best interest that he be discharged."' 00
The trial court dismissed the plaintiff's complaint for malicious prosecution
on the basis of a Colorado statute which provides that: "Such order of the court
[an order to hold and treat] shall be a complete protection for the confinement,
examination, diagnosis, observation and treatment of such patient as against all
101. Conference with Dr. Kesert, in the latter's Chicago office, May 17, 1966.
102. 142 Colo. 200, 351 P.2d 881 (1960).
103. Id. at 202, 351 P.2d at 882.
104. Id. at 202, 351 P.2d at 883.
105. Ibid.
106. Ibid.
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persons." 1° 7 The Supreme Court of Colorado, in reversing the decision of the
trial court, held that this statute does not bar a malicious prosecution action.
The court stated:
Does the statute above quoted compel dismissal of a complaint for malicious prosecution in which the plaintiff alleges ihe existence of a conspiracy among the defendants to prosecute him as an insane person
without probable cause, and that the petition for the entry of a "hold
and treat" order and the accompanying letter of a doctor were signed
maliciously and in wanton disregard of the rights of plaintiff?
The question is answered in the negative.... We are satisfied that
it was not the intention of the legislature to leave a person without a
remedy of any kind who admittedly has been subjected to the grievous
wrongs here alleged to have been committed by the defendants....
A person who admittedly has been maliciously wronged by persons
who conspire to prosecute him as an insane person without probable
cause cannot be deprived of a judicial remedy for the wrong.'0 8
In Rouse v. Twin Pines Sanitarium,Inc.0 9 plaintiff was a barber and Dr.
Snow, a physician and surgeon, had been a customer in his shop. In July of
1952 the plaintiff suffered a broken ankle after drinking for three days with
his brother. He was taken to Park Sanitarium by Dr. Davidson (an associate
of Dr. Snow) and later transferred to Stanford Hospital. There Dr. Bunnell
put his ankle in a cast, and Dr. Snow prescribed tuinal (sleeping tablets), paraldehyde to quiet his nerves and some codeine to relieve pain. After his discharge from the hospital the plaintiff continued to use the two former drugs until
he "passed out on the floor of the barber shop." He was readmitted to Stanford
Hospital and after three or four days discharged. He continued to take the sleeping pills and paraldehyde until about the middle of January 1953. At that time
he requested Dr. Snow to renew his prescription for tuinal and Dr. Snow told
him: "I gave you too much already, use bromide.... I can't give you any more
sleeping pills ....

I gave you too many ....

Take a bromide." ' 0 The plaintiff

bought and consumed from three to five bottles of triple bromide, which he
obtained without a perscription."'1
About February 6, 1953, the plaintiff felt a pain in his head; he finished the
bottle of bromide which he had and took a sleeping pill, whereupon he "passed
out." The next day Dr. Snow was called to the plaintiff's barber shop. He felt
that he was mentally incompetent and should be admitted to a psychiatric institution. The plaintiff was taken to defendant Twin Pines Sanitarium where he
was attended by Dr. Hamilton, a psychiatrist. He had 246 mg. percent of
bromide in his blood which, according to Dr. Hamilton, "is a tremendous blood
107.
108.

Colo. Rev. Stat. Ann § 71-1-3(3) (1953).
142 Colo. at 204, 351 P.2d at 883 (1960).
109. 162 Cal. App. 2d 639, 328 P.2d 536 (1958).
110. Id. at 641, 328 P.2d at 537.
111. There are directions on the bottle stating the proper dosage. Ibid.
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bromide. This is the largest that I have ever seen in any patient.... It is close
to what I ordinarily regarded as a lethal dose."" 2
After a week's stay at this sanitarium the plaintiff was not improving and was
moving from a confused, delirious state to a state in which clear and fixed
psychotic symptoms were present. Dr. Hamilton decided that the plaintiff should
be committed to a state mental hospital where he could get shock treatment,
which Dr. Hamilton believed was required. Dr. Hamilton signed a complaint for
his commitment and the plaintiff was committed to a state hospital by a court
order. After about four weeks in the hospital, he was released.
The plaintiff brought suit, in three counts, i.e.: against the Twin Pines
Sanitarium, Inc. for assault and battery; against the American Trust Company,
as executor of Dr. Snow, for malpractice on the part of Dr. Snow; and against
Dr. Hamilton for malicious prosecution. The trial court dismissed with prejudice
the assault and battery count and granted nonsuit as to the other two counts at
the close of the plaintiff's case. The plaintiff appealed the judgments of nonsuit.
The California District Court of Appeal affirmed the decision of the trial
court. As to the malicious prosecution count, the court declared:
[T]he court's order of commitment is a bar to such an action ...
"Probable cause has been in substance defined as such a state of facts
as would lead a reasonably prudent man to believe that the plaintiff
was insane."..... The evidence shows that [the plaintiff] was suffering
from delusions that people were shooting at him and that he was being
given poison and the records of Agnews State Hospital show that
appellant was suffering from the same sort of delusions five days after
being admitted there. On this uncontradicted evidence the facts were
clearly sufficient to constitute probable cause for seeking appellant's
commitment." 3
In Daniels v. Finney," 4 decided by the Texas Court of Civil Appeals, a
minister made an appointment with a psychiatrist he knew to have the psychiatrist discuss plaintiff's condition with the plaintiff's wife and himself (the minister). The minister had been called by the plaintiff with the hope that the minister
could straighten out certain matters between the plaintiff and his wife, particularly for the sake of their four young children. After the minister had conferred
with the plaintiff's wife, he deemed it proper to make an appointment for consultation with a psychiatrist. This decision was known to the plaintiff and he
made no objection.
The psychiatrist based his diagnosis of the plaintiff's condition principally
upon the facts communicated to him by the plaintiff's wife in the presence of
the minister. The facts related were: Some four months prior to this meeting, the
wife had confessed to adultery with one of the hired hands who worked at the
112. Ibid.
113. Id. at 643, 328 P.2d at 538 [Citations omitted.].
114. 262 S.W.2d 431 (Tex. Civ. App. 1953).
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plaintiff's dairy. The plaintiff, carring a pistol, forced his wife to go with him to
confront the man, and at the time shot the man in the hand and proceeded to
assault his wife. Thereafter from time to time he accused her of having like affairs
with other men and even accused her of having such an affair with his father. He
also made her say that he was not the father of two of their children. He accused
her of being a nymphomaniac, and of being a pervert and once locked her in
the bathroom, threatening to cut her throat. Another time he threatened to
shoot her. At the time she appeared in the psychiatrist's office she had a black
eye and bruises which she stated the plaintiff had inflicted upon her a night or
two before. She told the psychiatrist that she contemplated obtaining a divorce.
The psychiatrist that same day delivered to the plaintiff's wife the following
written statement of diagnosis: "For L. E. Daniels [the plaintiff]: The above
named man is suffering a serious mental illness, paranoid schizophrenia. At this
time he is extremely dangerous to his wife and should be committed to an
institution as he does not know right from wrong."3-1r At the time the psychiatrist
delivered this statement to the plaintiff's wife, he knew that such statement
would be used by her in connection with the charge of lunacy which she was
going to file. Subsequently, the plaintiff was charged with lunacy and confined
prior to trial on such charge, but he was acquitted.
The plaintiff brought suit against the psychiatrist for malicious prosecution
for having been charged with lunacy and confined prior to trial. At the trial the
psychiatrist testified that from what the wife told him he could see that the
plaintiff's mental furies were becoming more and more frequent, in an evertightening spiral, and that an explosion was imminent. The psychiatrist also
testified that he thought the plaintiff could only get better if removed at once
from sight or contact with his wife. The psychiatrist also testified that he expected, at the time of the consultation, that the plaintiff, in obedience to suspicions symptomatic of the plaintiff's mental illness, would shortly put in his
appearance, and that twice that afternoon the plaintiff did call at the psychiatrist's office. The psychiatrist further testified that the fact that the minister
had made the appointment and had accompanied the wife to the consultation lent,
in his mind, a certain degree of verity to the communications.
Counsel for the psychiatrist made a motion for a directed verdict in his
favor. The trial court granted the motion and rendered judgment in favor of the
psychiatrist. The plaintiff appealed. The Texas Court of Civil Appeals sustained
the decision of the trial court. The court declared: "[D]efendant is being
charged with malicious prosecution because of the diagnosis which he made of
plaintiff's mental condition. It seems to us, upon principle, that no different rule
should be applied to hold a doctor liable for malicious prosecution based upon a
wrong diagnosis than to hold him liable for malpractice based upon a wrong
diagnosis."' 1 The court concluded that while the psychiatrist's diagnosis may
115.

Id. at 432.

116. Id. at 434,
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have been wrong it was not such as to constitute malice and lack of probable
11 7
cause.
B. Misrepresentationof What PsychiatristHad Done
In Woodruff v. Shores,118 a malpractice action decided by the Supreme Court
of Missouri in 1945, the plaintiff's husband filed an information in the county
court in September 1936, alleging that the plaintiff was insane. A psychiatrist on
the same day executed a certificate misrepresenting that he had that day seen and
examined the plaintiff and believed her to be insane and a proper patient to be
sent to the state hospital for the insane. The psychiatrist appeared before the
county court and verified the certificate. The court thereupon committed the
plaintiff as an insane person to a state hospital. Plaintiff was confined in the
hospital until December 1936 when the superintendent of the hospital paroled
her to her husband. Thereafter the husband made repeated threats to have her
recommitted. In August 1944 the Probate Court of Buchanan County found
and declared the plaintiff to be a person of sound mind and duly restored her as
such for all purposes.
The plaintiff brought suit against the psychiatrist for commitment as an
insane person, based on the psychiatrist's alleged wrongful representation that he
had examined her and believed her to be insane. A state statute provided that
"all actions against physicians, surgeons, dentists, roentgenologists, nurses,
hospitals and sanitariums for damages for malpractice, error, or mistake shall be
brought within two years from the date of the act of neglect complained
of .... ,,19 Another state statute specified that "if any person entitled to bring an
action in this article specified, at the time the cause of action accrued be...
insane . . . such persons shall be at liberty to bring such actions within the
20
respective times in this article limited after such disability is removed."'
The psychiatrist moved for dismissal of the plaintiff's action on the ground that
insanity as a disability did not include a sane person wrongfully committed as
insane and, therefore, that the plaintiff's action could not be maintained in
1944. The trial court sustained the psychiatrist's motion, and the plaintiff
appealed. The Supreme Court of Missouri upheld the trial court's decision
dismissing the suit. 2 1
C. Faulty Psychiatric Examination
In Kleber v. Stevens, 2 2 a trial court in New York allowed a jury verdict to
stand against a psychiatrist charged with negligent psychiatric examination of
117.

The psychiatrist in Daniels did not personally examine the plaintiff and thus did

not adhere to the medical procedure deemed proper and recommended by Dr. Kesert. See

text accompanying note 101, supra. If he had, he probably would not have been embarrassed.
118. 354 Mo. 742, 190 S.W.2d 994 (1945).
119. Mo. Rev. Stat. § 1016 (1939) [Now Ann. Mo. Stat. § 516.140 (1949)].
120. Mo. Rev. Stat. § 1020 (1939) [Now Ann. Mo. Stat. § 516.170 (1949)].
121. Woodruff v. Shores, 354 Mo. 742, 190 S.W.2d 994 (1945).
122. 39 Misc. 2d 712, 241 N.Y.S.2d 497 (Sup. Ct. 1963).
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a patient alleged to be mentally ill, where the patient had been committed to a
state hospital for emergency treatment following the examination. Overruling
motions to set aside the verdict, the court held that the jury's finding of negligence
was not inconsistent with its finding that the examining psychiatrists were not
liable for false imprisonment of the patient.
The examining psychiatrist contended that there was no physician-patient
relationship giving rise to a duty of due care since the psychiatrists were mental
health officers complying with the law. State law required certificates by two
examining physicians as a condition of emergency commitment to a state
hospital of a person alleged to be dangerous because of mental condition.123 The
patient contended that the certificates were issued on the basis of statements by
an allegedly vindictive husband rather than on the basis of a proper medical
examination.
The court held that the psychiatrists owed the patient the duty of making the
examination with ordinary care. They assumed that duty by accepting the trust
which the statute reposed in them. Since they were medical experts, not judicial
officers, they were not clothed with judicial or other immunity from suit when
they failed to meet the standard imposed.
D.

False Imprisonment

In Blitz v. Boog,'2 4 the Second Circuit in 1964 ruled that a patient was not
entitled to recover damages from the government in a suit under the Federal
Tort Claims Act.'- The action was based on her involuntary detention and the
administration of unrequested treatment in a VA hospital. The court also ruled
that she was not entitled to damages against the government psychiatrist who
caused her to be detained in the hospital against her will.
The facts of the case were that in March 1960 the patient went to a VA
hospital in New York City for out-patient emergency treatment for an emotional
upset; there she was given an injection. When she attempted to leave, she was
prevented from doing so on the order of the psychiatrist. Since the VA hospital
had no facilities for treating emotionally disturbed patients, the psychiatrist had
her held until attendants from Bellevue Hospital arrived to transfer her to that
hospital. The patient spent eight days in Bellevue Hospital, where she allegedly
suffered beatings and indignities and did not receive proper treatment. The
patient went to the Bronx VA hospital in October 1960 for treatment of a "fever
of undetermined origin." She was examined by hospital psychiatrists for
psychiatric symptoms rather than for fever symptoms.
Although the patient described her detention at the New York City VA
hospital in her complaint in terms of "wanton and willful negligence," the court
said the facts pleaded made out a claim for false imprisonment. The Federal Tort
123. N.Y. Mental Hyg. Law § 74.
124. 328 F.2d 596 (2d Cir. 1964).
125. 28 U.S.C. §§ 2674, 2680(h) (1964).
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Claims Act specifically provides that the government is immune from liability
126
for claims based on false imprisonment.
According to the court the psychiatrist was not liable for damages for false
imprisonment for having detained the patient at the New York City VA hospital
and having her transferred to Bellevue Hospital because she acted in pursuance
of her official duties in what reasonably appeared to her to be an emergency
situation. Nor could the government be held liable for the alleged mistreatment
of the patient by the employees of Bellevue Hospital. They were not federal
employees, and the government could, under ordinary principles of tort law, be
held liable for their actions only if such actions were among the reasonably
foreseeable consequences of the psychiatrist's transfer of that patient to Bellevue
Hospital. There was no allegation that the agents of the government knew or
should have known that injuries were likely to be inflicted on the patient while
she was at Bellevue.
The government argued that it could not be held liable for the decision of
the Bronx VA hospital officials to examine the patient for psychiatric symptoms,
rather than for the fever symptoms of which she complained, on the ground that
the decision constituted an exercise of discretion. The Federal Tort Claims Act
provides that the government is not liable for claims "based upon the exercise
or performance or the failure to exercise or perform a discretionary function or
duty on the part of a federal agency or an employee of the Government ....,,127
On her visit to the New York City VA hospital, the patient sought treatment for an emotional upset, while on her visit to the Bronx VA hospital she
sought treatment for recurrent fevers and for the purpose of locating a fever
of undetermined origin. Little medical knowledge is needed to realize that such
ailments may have a psychosomatic origin, and that this possibility warranted
investigation. Thus the court ruled that the medical decision to give the patient
a psychiatric examination in these circumstances fell under the "discretionary
128
function" exception of the act.
E.

Civil Rights Act Not Applicable

In Campbell v. Glenwood Hills Hospital, Inc., 2 9 a Federal District Court
in 1963 dismissed a patient's action for damages under the Federal Civil Rights
Act of 1948130 brought against a private hospital, its superintendent, and a
psychiatrist on its staff.
126.
127.

28 U.S.C. § 2680(h).
28 U.S.C. § 2680(a).

128.

328 F.2d at 600.

129. 244 F. Supp. 27 (D.C. Minn. 1963).
130. 62 Stat. 696 (1948), 18 U. S.C. § 242 (1964). The act provides:
Whoever, under color of any law, statute, ordinance regulation, or custom, willfully

subjects any inhabitant of any State, Territory, or District to the deprivation of any
rights, privileges, or immunities secured or protected by the Constitution or laws of
the United States, or to different punishments, pains, or penalties, on account of such
inhabitant being an alien, or by reason of his color, or race, than are prescribed for
citizens, shall be fined not more than $1000 or imprisoned not more than one year,
or both. [Emphasis added.). _
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The patient was confined to a private hospital, pursuant to an involuntary
commitment order issued by a probate court for the care and treatment of his
mental illness. In his complaint, the patient alleged that the hospital, its superintendent and the psychiatrist in confining and detaining him pursuant to the court
order, "purported to act ... under color of the statutes, ordinances, regulations,
customs, or usages of the State of Minnesota.''3
In order for there to be a cause of action under the Civil Rights Act, ruled
the court, it must be shown that the acts complained of were done "under color
of state law," which means that they must have been done pursuant to a vesting of
actual authority of some kind from the state. The commitment order gave the
hospital, its superintendent and the psychiatrist the power to confine and detain
the patient for the purpose of treatment and cure. In all other matters relating to
the patient they acted in their private capacities. They were not employees or
agents of the state, were not paid by it, and were not answerable to the State
Welfare Commissioner. In view of the limited purpose of the commitment order,
the actions of the hospital, its superintendent, and the psychiatrist did not constitute a misuse of power derived from an actual vesting of authority. The court
ruled that since the defendants acted in their private capacities, rather than
"under color of state law," the patient had no cause of action against them under
1 32
the Civil Rights Act.
In Duzynski v. Nasal133 the Seventh Circuit in 1963 affirmed the dismissal of
a mental patient's suit against psychiatrists and others who allegedly deprived her
of her civil rights in committing her to a mental hospital. Two of the psychiatrists,
appointed by a state court to examine the patient, were held to have judicial
immunity, so that they could not be sued under the Civil Rights Act. Another
psychiatrist, employed by a county mental health clinic, who certified the
patient's mental illness, was held to be acting as a private citizen, rather than
in his official capacity, and, as such, he could not be sued under the act.
The patient did not allege that she was not mentally ill at the time she was
committed to the state institution, where she remained for almost four months
before being discharged as recovered. Rather, she claimed that she was deprived
of her civil rights by reason of the failure to inform her of the purpose of the
mental examination, the nature of the judicial hearing which resulted in her
commitment, and other aspects of judicial procedure. She contended that the
psychiatrists and the court clerk who executed the petition for commitment
conspired to deprive her of her civil rights.
The court found no evidence of a conspiracy. Moreover, none of the psychiatrists was under an obligation to advise her as to the matters on which she
claimed she was not informed. The court dismissed the suit, not only as to the
psychiatrists but also as to the court clerk. The court held that the clerk, like the
psychiatrist employed at the clinic, was acting in a private, rather than an official
131.
132.
133.

224 F. Supp. at 30.
Id. at 31.
324 F.2d 924 (7th Cir. 1963).
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capacity. The Civil Rights Act, the court noted, applies only to acts by state
officers who use their authority, or purport to use their authority, to deprive a
person of federally protected rights: Private persons are not liable for invasion of
such rights.' 3 4

V. DISCLOSURE

TO

THIRD PARTIES OF MENTAL ILLNESS o
PLAINTIFF-PATIENTS

There have been a number of fascinating cases on actions arising from statements made to third parties about mental illness of plaintiff-patients.
In Hammer v. Polsky 35 a New York Supreme Court dismissed a suit against
a psychiatrist for disclosing confidential information and for invasion of privacy.
It was claimed that in the course of a custody proceeding the psychiatrist had disclosed statements made to him by the plaintiff in the physician-patient relationship, without plaintiff's consent. It was also claimed that the psychiatrist disclosed
that he diagnosed the plaintiff's condition as "schizophrenia, paranoid in type,"
and that the psychiatrist thus had invaded the plaintiff's privacy. The court,
however, held that the existence of a physician-patient relationship had not been
alleged. Accordingly, there could be no liability for breach of confidence. The
court also ruled that the invasion of privacy suit did not extend to the medical
profession inasmuch as right of privacy is governed by statute in New York.'80
A.

Forseeability that Disclosure Would Harm Patient

In Furniss v. Fitchett,BT decided by the Supreme Court of New Zealand, 188
the plaintiff and her husband had been regular patients of the defendant
psychiatrist. She was prone to mental instability and had precipitated domestic
discord by groundless allegations of violence and cruelty against her husband.
On one occasion, the husband called on the psychiatrist and requested a report
on his wife's condition for the use of his solicitor. The psychiatrist issued him
a certificate in which he accurately stated that the plaintiff showed symptoms of
paranoia. A year later, in connection with an application by the wife for separate
maintenance, the husband's solicitor in cross-examination produced the medical
report of which she had hitherto been ignorant, and the unexpected disclosure
caused her shock. She sought damages against the pyschiatrist for actionable
negligence, and succeeded in recovering a substantial verdict.' 39
The court held that: (1) in the particular circumstances of this case, the
psychiatrist should reasonably have foreseen that the contents of his certificate
were likely to come to his patient's knowledge, and that his patient would be
likely to be injured as the result of giving her husband such a certificate, knowing
134. Id. at 930.
135. 36 Misc. 2d 482, 233 N.Y.S.2d 110 (Sup. Ct. 1962).
136. N.Y. Civ. Rights Law § 50.
137. [19581 N.Z.L.R. 396.
138. The Supreme Court of New Zealand is a trial court. The appellate court is known
as the Court of Appeals.
139. 250 pounds.
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that his patient and her husband were estranged, without placing any restriction
on its use; (2) in such circumstances the psychiatrist had a duty to exercise
care, notwithstanding that the certificate was true and accurate; and that duty
of care extended also to deciding whether it should be put in circulation in such
a way that it was likely to cause physical harm to his patient; (3) the showing
of the certificate to Mrs. Furniss by her husband's solicitor was foreseeable on
the part of the psychiatrist and was the very thing which the law required the
psychiatrist to take care to avoid; and (4) the damages resulting from confronting Mrs. Furniss with the certificate were not too remote, even though the immediate cause of the injury was the act of the husband's solicitor and not of the
psychiatrist. 140
There has been a persistent hesitation to accept the broad criterion of foreseeability as an exhaustive measure of liability in cases involving shock, as distinct from external physical injury. Admittedly, the courts of some jurisdictions
have passed the point of requiring actual physical impact as a condition of recovery, 141 and have thus far failed to commit themselves to any definitive test
for qualifying liability; but the trend of modern decisions in this area leaves
little doubt of a continuing determination to permit recovery in only limited
circumstances, as where the plaintiff was himself within the area of threatened
physical impact.
B.

Patient Permitting Partial Disclosure

In Clark v. Geraci14 2 the plaintiff, a discharged civilian employee of the Air
Force, sued a psychiatrist for disclosing to the plaintiff's employer that his absences from work were due to alcoholism. While treating the plaintiff, the
psychiatrist had learned that his patient had taken to drink as a means of meeting
his social problems. On a number of occasions, the patient requested and the
psychiatrist supplied incomplete medical certificates to explain the former's
absences from work. The medical certificates described the plaintiff's ailments
without disclosure that many of them, such as his bronchial and respiratory
difficulties, were due to alcoholism.
Subsequently, the psychiatrist alerted the plaintiff that the Air Force had
requested a letter explaining the underlying cause of the plaintiff's illness which
had not been set out in the prior medical certificates. The plaintiff contended that
he had requested the psychiatrist not to send the letter disclosing his atoholism
and periods of depression, and that the letter was responsible for causing the
Air Force to discharge him from its employ. At the trial the plaintiff urged that
the psychiatrist had committed malpractice in divulging a confidential communication.
Under a regulation of the Commissioner of Education, made pursuant to
140. [19581 N.ZJL.R. 396, 398.
141. Cf. Battala v. State, 10 N.Y.2d 237, 176 N.E.2d 729, 214 N.Y.S.2d 34 (1961);

Amdursky, The Interest in Mental Tranquility, 13 Buffalo L. Rev. 339 (1964).
142. 29 Misc. 2d 791, 208 N.Y.S.2d 564 (Sup. Ct. 1960).
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the New York statute governing the practice of medicine, 143 "unprofessional conduct" includes the revelation of information which has been obtained in a professional capacity, without first obtaining the consent of the patient. Under the
statute dealing with privileged communications, a physician is specifically enjoined from giving evidence of such information when called upon to testify as
a witness. 144 Based upon the foregoing, the court expressed the opinion that disclosure should be recognized as a cause of action "because the duty of secrecy is
implied by our statutory law [of New York] and widely conceived in the doctor1 45
patient relationship."'
Having stated the applicable rule of law, the court then directed a verdict
for the psychiatrist upon the following primary grounds:
In view of the prior incomplete medical certificates requested by
the plaintiff and supplied by the doctor to explain the former's absences
it may ...be said that his right, if not duty to his government, to make
a full disclosure
of the facts superseded his duty to the patient to re46
main silent.
Having placed the doctor in the position of telling but part of the
truth, [the147plaintiff] is estopped from preventing his divulging the
remainder.
In addition to the legal bars to plaintiff's suit is the overwhelming
proof that plaintiff's discharge
was due essentially to his absences and
not to the disclosure. 48
C.

Complaint of Improper Disclosure Must Be Specific

In Morris v. Rousos 49 the Court of Civil Appeals of Texas held that in a
suit against a university psychiatrist and his liability insurer by a former student
for injuries caused by the psychiatrist's allegedly intentional wrongful acts in
connection with the student's commitment to a mental hospital, the trial court
acted properly in granting the psychiatrist's motion for summary judgment and
in sustaining the insurer's plea in abatement.
The psychiatrist was employed in the student health center of the state
university. The student alleged, in general terms, that the psychiatrist had engaged in wrongful and malicious acts in connection with his commitment, and
specifically that the psychiatrist had written a letter stating that the student
was suffering from a presenile psychosis or an early arteriosclerotic change, even
though he could not validly diagnose his condition because he had not examined
him. The student further alleged that a copy of the letter was retained in the
university's files, thereby reducing his chances of employment.
The complaint did not adequately allege that the psychiatrist intentionally
143.
lations of
144.
145.
146.
147.
148.
149.

N.Y. Educ. Law 207; the definition is contained in § 72.2 (a) (1) of the Reguthe Commissioner of Education. 8 N.Y. Codes, Rules & Regs. 98 (1962).
N.Y. C.P.L.R. 4504 [then N.Y. Civ. Prac. Act § 3521.
29 Misc.2d at 793, 208 N.Y.S.2d at 567.
Id. at 793, 208 N.Y.S.2d at 567-68.
Id. at 794, 208 N.Y.S.2d at 568.
id. at 795, 208 N.Y.S.2d at 569.
397 S.W.2d 504 (Tex. Civ. App. 1965).
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committed an unlawful act injurious to the student. Public officials are presumed
to perform their duties in a fair and efficient manner, and any allegations to the
contrary must be specific and detailed. The student's complaint contained nothing specific to support his allegations with respect to the letter placed on file.
It could not be presumed that the psychiatrist was without sufficient facts on
which to base his diagnosis of the student. The psychiatrist's motion for summary judgment was, therefore, properly granted. 50
The policy between the psychiatrist and his insurer provided that no suit
could be brought against the insurer until the amount of loss had been fixed by
a final judgment against the insured3 51 Since it was clear from the fact of the
student's complaint that no final judgment had been entered against the psychiatrist, the insurer's plea in abatement was properly sustained.
D. "Qualified Privilege"
l 2

In Berry v. Moenck, z decided by the Supreme Court of Utah, a psychiatrist was asked by another physician for his "impression" of one of his former
patients. The letter explained that the patient was courting a young girl, and
that the girl's parents had come to the physician for advice.
The psychiatrist replied, in part:
Dear Doctor
Since I do not have his authorization, the patient you mentioned
in your last letter will remain nameless. He was treated here in
1949 as an emergency. Our diagnosis was manic depressive depression in a psychopathic personality. . . . He had one brother as a
manic, and his father committed suicide.... The patient was attempting to go through school on the G.I. bill ....Instead of attending class
he would spend most of the days and nights playing cards for
money.... During his care here, he purchased a brand new Packard,
without even money to buy gasoline. He was in constant trouble with
the authorities during the war ... did not do well in school, and never
did really support his wife and children. Since he was here, we have
repeated requests for his record indicating repeated trouble.... My suggestion to the infatuated girl would be to run as fast and as far as she
possibly could in any direction away from him. Of course if he doesn't
marry her, he will marry someone else, and make life hell for that peris repeated unsuccessful marriages and a trail of
son. The usual story
53
tragedy behind.'
The letter was given to the girl's parents, who gave it to the girl herself. The
patient sued the psychiatrist for libel. The court said: "Concern for [the girl's]
wellbeing and happiness was a sufficient interest to protect, and.., it was within
the generally accepted standards of decent conduct for the doctor to reveal the
information which might have an important bearing thereon."' 54
150. Id. at 506.

151. Ibid. See also Tex. R. Civ. Proc. 51(b).
152. 8 Utah 2d 191,. 331 P.2d 814 (1958).
153. Id. at 194-95, 331 P.2d at 816.
154. Id. at 198, 331 P.2d at 818.
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The court explained that although ordinarily truth is a defense in a libel
action, a physician is not free to disclose all information he obtains that would
be derogatory to his patient, merely because it is true. This rule is designed to
encourage ready disclosure of information to physicians so that they can properly diagnose and treat their patients.
But in certain cases the physician has a "qualified privilege" to disclose the
information-the physician's duty to remain silent may be outweighed by a
more compelling duty to furnish information, although defamatory, to protect
some other sufficiently important interest. However, the privilege applies to disclosure of this information only with the following limitations: (1) the disclosure
must be done in good faith, and reasonable care must be exercised as to its truth,
(2) the information must be reported fairly, (3) only such information should
be conveyed, and (4) only to such persons as are necessary to the purpose. 15
E.

The Test: Who Is Identified

In Gasperini v. Manginelli'5 6 a psychiatrist treated a patient for a nervous
ailment. In the course of his treatment, the psychiatrist had occasion to issue a
written diagnosis of the patient's illness and requested that the patient be admitted for observation. He omitted, however, to add the suffix "Jr." to the name
of the patient.
The patient's father sued the psychiatrist for libel. The father alleged that
the psychiatrist disclosed the document as referring to him (the father), that
it was false, that the psychiatrist knew it was false, that the psychiatrist was
actuated by actual malice, and that the disclosure injured the father's credit
and reputation. The psychiatrist claimed that he wrote concerning the son, that
he gave the writing to the son's wife, that the son's wife knew it referred to
her husband as did the son's family to whom the son's wife may have shown it.
Counsel for the psychiatrist moved for a dismissal of the father's libel suit,
on the ground that it was a sham and legally insufficient. The court denied the
motion, declaring:
The fact that a statement is intended to refer to and may be true of one
person does not as a matter of law make it impossible to be defamatory
of another.... "The question is not so much who was aimed at as who
was hit." .. . Whether every one who read the writing understood that
it referred to the son is a question of fact to be developed at the trial.
It cannot be said as a matter of law that the . . . cause of action is
either sham or legally insufficient .... 15
It would seem that, inasmuch as the suffix "Sr." was not affixed to the name
in the writing executed by the psychiatrist, the name as it appeared in that
writing, if that writing was disclosed, could just as well have been understood as
referring to the son as to the father, and even more so if the person or persons
155.
156.
157.

Id. at 199, 331 P.2d at 819.
196 Misc. 547, 92 N.Y.S.2d 575 (Sup.Ct. 1949).
Id. at 549, 92 N.Y.S.2d at 577.
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to whom the writing was shown, if such were the fact, knew of the existence of
the son's nervous ailment.
APPENDIX
CONSENT TO SHOCK THERAPY

Date
1. I (We) authorize Dr.
of his choice, to administer

Time

A.M.
P.M.
and assistants
shock treatment.

(insulin and/or electric)
and relaxant drugs and other medication to
(name of patient)
and to continue such treatment at such intervals as he and his assistants may
deem advisable.
2. The effect and nature of this treatment and possible alternative methods
of treatment have been explained. I (We) understand that shock therapy, like
medical and surgical procedures, involves an element of risk despite precautions,
and the possibility of complications such as dislocations and fractures of the
limbs and vertebrae.
3. In addition to the foregoing, the strict care which will be required immediately following treatment and during convalescence has been fully explained
to me (us).
4. No guarantee or assurance has been given by anyone as to the results
that may be obtained.
Signed
Signed
w;inPec

